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Wirzrax Parsons, Pramairr v Error vs. Beprorp, Brzep-
LOVE, AND RoBEsoN, DEFENDANTS.

This action was instituted in the district court of the United States for the east-
em district of Louisiane, according to the forms of proceedings adopted and
practised in the courts of that state. The cause was tried by.aspecial jury,
and a verdict was rendered for the plaintif. On the trial, the’ counsel for the
defendant moved the court to direct the clerk of the court to take down in
writing the testimony of the witnesses examined in the cause, that,the same
might appear on record : such being the practice of the state cqurts of Louisi-
ana; and which practice the counsel for the defendant insisted was to prevail
in the courts of the United States, according to the act of congress of the 26th

. of May 1824; which provides, that the mode of proceeding in civil causes, in
the courts of the Ubited States established in Louisiana, "shall be conformable
to the laws directing the practice in the district court of the state, subject to
such alterations as the judges of the courts of the United States should esta-
blish by rules. The court refused to make the order, or to permit the testi-
mony to be put down in writing; the judge expressing the opinion, that the
courts of the United States are not governed by the practice of the courts of
the state of Louigiana. The defendant moved for a new trial, and the motion
being overruled, and judgment entered for the plaintiff on the verdict; the de-
fendant brought a writ of error to this court,

Upder the laws of Louisiana, on the {rial of a cause before a jury, if either parly
desires it, the verbal evidence is to be taken down in writing by the clerk, to
be sent to the supreme.coirt, to serve as a statement.of facts in case of appeal ;
and the written evidence produced on the trial is to be filed with the proceed-
ings. ‘Thisis done to enable the appellate court-to exercise the power of, grant-
ing a new irial, and of revising the judgment of the inferior court. Held
that the refusal of the judge of lhe district coust of the United States to per-
mit the evidence to be put in writing, could not be assigned for error in this
court, the cause having been ftried in the court below, and a verdict given
on the facts by a jury; if the same had been put in writing, and been sént up
to this court with the record, this court, proceeding under the ednstitution of
the United States, and of the amendment thereto, which declares, “no fact
once tried by a jury shall be otherivise re-ezaminable in -any court of the
Uhited Stales, than according to the rules of the common law,” s not com-
_petent to redress any error by granting a new trial.

The proviso in the act of congress of the 26th of May 1824, ch. 181, demon-
strates that it was not the intention of congress to give au absolute and impe-
rative force to the state modes of proceeding i in civil causes in Louisiana, in the
courts of the United States; for it authorizes the judge to modify thenvsnagto-
adapt them fo the organization of his own courts ; and it further demonstrates
that no absolute repeal was intended of the antecedent modes of proceeding
authorized in the Unifed States courts, under former acts of congress; for it
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leaves the' judge at liberty to make rules, by which.discrepancy between the
state laws and the laws of the United Statesmay be avoided. [444]

The act of congress having made the practice of the sfate courts the rule for the
courts of the United States in Louisiana, the district court of the United States
in that distsict is bound to follow the praetxce of the state unless that court
-had adopted arule supersedmg the practice. [445]

Genenlly spenkmg, matters of practice in inferior courts do not constitute sub:
jetts upon Which efrors can be assigned in-the appellate court, {445]

The trial by jury is justly dear to the American people. It has always been an
object of deep interest and solicitude, and every encroachment upon it has
been watched with great jealousy. The right to such a trial isyit is-believed,
incorporated into, and secured in every state constitution in the union. [446]

By ¢ common Jaw,” the framers of the constitytion of the United States meant,
whut the constitution denominated in the third article, ¢ law ;” not merely suits
which the common law recognjzed among its old and setﬂed proceedings, but
suit§ in which legal rights were to be ascertained and determined, in contradis-
tinction to those where-equitable rights alone were regarded, and equitable re-
medies were administered; or where, as in the admiralty, a mixture of public
law and’of maritime Jaw and equity yas often found in the same suit. [447]

The amendment to the constitution of the United States, by which the trial by
jury was secured, may, in 2 just sense, be well construed to embrace all suits
‘which are not of equity or admiralty jurisdiction, whatever may be the pecu-
liar form which they may assume to settle legal rights. [447]

It wasnot the intention of congress, by the general language of the act of 1824,
to alter the appellate jurisdiction of this court, and to confer on it the power
of granting a new trial by a re-examination of the facts tried by a jury; and to
enable it, after trial by jury, to do that, in respect to the courts of the United
States sitting in Louisiana, which’ is denied to such courts sitling’ in.all the
other states of the union. [447]

No court ought, unless the terms of an act of congress render it unavoidable,
to give a construction to the act which should, however unintentional, involve
a violation of the constitution. The terms of the acof 1824 may well be
sallsﬁed by Jimiting its operation to modes of practice and proceeding in the
courts below, without changing-the effect or conclusiveness of the verdict of
a jury upon the facts litigated on the trial. The party may bring the facts inte
review before the appellate court, s6 far as they bear upon guestions of Iaw,
by a bill of -exceptions, If there be any mistake of the facts, the court below
is competent to redress it, by grantlng a new trial, ~ [447}

ERROR to the eastern district of Louisiana. )
This .suit was originally brought in the 'parish .court of
New Orleans by the défendants in error, by a petition for an
atfachrhent against the property of the defendant in the suit ;
apd was removed into the district court of the United Stutes
for-the eastern’ district of Lomstana, the defendant being a
citizen of the state of Massachusetts.
" The ebject of the suit was the recovery of the amount of
certain sales of ‘tobacco,.inade by the-plaintiffs to a certain
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Eben Fiske, represented in the petition to be the agent-and.
factor of the defendant ; and for which he drew bills of ex-
change on the defendant, and which bills were refused ac-
ceptdnce and payment. After an answer had been ‘filed, the
case was submitted to a special jury, and, a verdict was ren-
dered for the plaintiffs for §6414. . } '

The proceedirigs-in the ¢ase were instituted and ¢onduct-
ed according to the laws of "Louisiana, which conform in a
great degree to the principles and practice of the civil law.

On the trial, the-plaintiffs produced the bills-of exchange
mentioned - in the petition, and many letters written by
. the-defendant to Fiske, - The defendant introduced; as
testimony, other letters written as above; and also the
record of ‘a suit brought by the. plaintiffs against Fiske, on
the same bills, in which they charge, on oath, that the sale
was made to. Fiske, and that ke was their debtor; all which"
written testimony was, according to the practice of the state-
cotrts, filed in court, and forms part of the record.

The plaintiffs also produced Fiske as a witness, to prove
that he acted only as agent for the defendant, and to make
him a witness, gave a full release of all claims on'him. He
was objected to; but the court overruled the objection, and
a bill of exceptions was tendered and signed.

By the twelfth section of -an act of the general assembly
of ' Louisiana, passed the 20th of July 1817, entitled an act
¢ tc amend-the several acts pass’éd to.organize the court of
the state, and for other purposes,” it is among other things
enacted,  that when any cause.'shall be submitted to a jury
to be tried, the verbal evidenee shall, in all cases where an
appeal lies to the supreme- court, if either party-require it,
and at the time when the witnesses shall be examined, be
taken down in writing by the clerk of the court, in order to
‘be sent up to the supreme*court, to serve as a statement of
facts in case of appeal; and the written evidence produced
by both parties shall be filed with the proceedings.”

By a law of the United States, passed the 26th of May
1824, the mode of practice pursued in the state courts is
directed to be followed in the courts of the United States in
Louisiana.
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Under the provisions of these laws, the defendant applied
_ to-the court to direct the clerk to take down the verbal proof
offered in the cause, or to suffer his counsel, the counsel
of the plaintiffs, or the witnesses, to take it down; which the -
judge refused to do: whereupon a bill of exceptions was
tendered and signed.

A motion was made for a new trial, which-was ovérruled ;
and a judgment was entered for the amount of the verdict.
This writ of error was then prosecuted. :

- Therplaintiff in error contended :

1.- That from the facts apparent on the record, the plain-
tiffs had no right of action against the defendant, and that
therefore this court will dectee a judgment to be entered in .
favour of the defends. t. -

2. The court will, at léast, réverse this judgment, and
award a new trial, for one or all of the followxng reasons: .

1. Because the court refused the evidence tg be put upon
the recoid.

2. Because the whole question was a question of law, and
the decision was against law.

3. It is net, strxctly, a common law proceeding, but a
proceeding under the peculiar -system of Louisiana ;: and,

“according to that system, the court has pbwer to reverse the
judgment, under circumstances which would not give it that
power when- the trial had been’ according to the common
law.

" The case was argued by Mr Livingston and Mr Webster
for the plaintiff in error,-and by Mr Jones for the defsndants.

Mr-Livingston and Mr Webster, for the plaintiﬁ' in error.

The law of Louisiana, of July 1817, directs that in all"
jury trials, the verbal evidence shall be reduced to writing, -
and put on record. . The Taw- of congress of the 6th-of May
1824, directs that the practice in the courts of the United
States, in the state of Louisiana, shall be according 1o the
rules of practice in the state couris. Before the law of the
United States of 1803, all causes came up to this coust by
writ of error. Under the authority of this law, cases of
admiralty and of equity jurisdiction ¢ams up by appeal, and.
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all cases not embraced by the provisions.of the law, ‘are
yet brought up by writ of error.

“The constitution of the United States says, * all controvér~

sies” between citizens of "different states may come to this
“court; and by the provisions of the law of 1789, ‘the removal
of such cases is to take place when the' matter in- dispute
amounts to two thdusand dollars. ‘That law requires a state-
ment of the evidence in -appeals, and -in matters of. admi-_
ralty jurisdiction. It cannot be supposed that there was .
any intention to exclude cases'such as the present from the
jurisdiction of this couft. It has been the practice for
twenty years, ever since the organization of the courts of
the United States in the: siate of: Louxslana, to bring cases
up from that district.-
" The proceedings in the courts of Louisiana are by peti-
tion and answer. To.introduce the practxce of the common
law; into any of the courts established. in that state; would
" bé against hie feelings and wishes of the whéle people of
the state.. The judges of the courts of the United States
have adopted ‘the practice of the courts of the state. The
position of any one- who should come ffom a state where the
common laiw-is.not known, as from Loulsmna, and- who
should be required to argue a cause on. the Gommon law
alone, in this court, would be extraordinary.

The twenty-second section of the judiciary law of 1789
says, the supreme court shall not reverse a judgment for
error in fact. But it is claimed, that the seventh amend-
ment of the constitytion-of the United. States, which de-
- clares that “ no fact tried by ajury ‘shall be otherwise re-exa-
mined in any court of the United States, than a’Ccordmg to
the ‘rules of the common law,” was not inténded to take
away a remedy which was sécured by alaw of the state of
"Louisiana ; and which law is in force in the courts of the
United States, under the provisions of the act of congress
of 1824. ‘

This case cannot come within the amendment., It isa
case not comprehended by it, nor can.it have any application
to it. 'The amendment was adopted when all the proceed-
ings in the.courts of the United States, and in the courts of
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the different states, were under the common law; and the
plaintiff in this case has a complete remedy, independent
of the amendment. It was intended to guard the rights of
citizens, proceeding according to the common law ; and it
only provides that the decxsxons of juries shall not be set
aside except according to the common law. How can it
apply or operate in a state wherg there is n6 common law,
where the forms of proceeding under the common law are
not known or permitted 2 Where terms are used which em-
brace the case, and justice requires it, the law must be con-
strued to embrace it. A constitutional law of the United
States gives the relief the pldintiff asks in this case: the
.amendment of the constitution referred to does not take it
away.

There is a rule ot the common law, the effect of which
gives the same remedy as to parties as that which is required
here; and in this case the equivalent remedy would have
been furnished, had the court directed the clerk to take
down in writing the testimony given in this cause. By the
coinmon law practice, all evidence may be stated under a
bill of exceptions, or the judge may, be called upon to charge
on the law and facts; the facts being stated from-which the
law is supposed to arise. The proceedings in the courts of
Louisiana are substituted for these common law proceedings.
They should have the same estimate, and be treated in the
higher court in the same manner as a bill of exceptions. It
is admitted that in the eourt below, the case¢ must proceed
according to the state laws: those laws say, the evidence
shall be put in writing by the clerk. ' The refusal to permit
the clerk to do this was certainly error.

If the laws of the state are not to be the guide, we had
better have no right of appeal from the courts of Louisiana to
this court. If those laws do not furnish rules of proceeding,
we have no appeals in cases where appeals may come from
other states. Because, in the courts of Louisiana there is
no distinction between common law and equity; and there
tannot be one rule in a state court, and another in a federal
court. The principle that no relief shall be given in equity
where there is a plain remedy at law, would interfere mate-
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rially with proceedings.in the courts of Louisiana. In evéry
possnble case relief is given by a court of law in Lguisiana ;
and the distinction between law, and equity is not there’
known. To insiston the establishment of the distinction in
-the courts of the United States there, would be productive of
grlevous injury. It would give a foreigner one rule of prac-
tice and a citizen another. If the forms of the common law
must be pursued to secure writs of error and appeals from
the courts of the United States in* Louisiana to this court,
all:the systenmi of practice now prevailing in those courts,
under the authority of the law of 1824,. must be changed.
The forms of the common law, the distinctions between pro-
ceedings at law and in equity, must be established there.
This will be productive of great inconvenience, and will
have other injurious effécts.

Putting the evidence in writidg was very important to the
defendant below, as he could have demurred ; and then this
court would havc had the whole of the evxdence before them.

Mr Jones, for the defendant in error.

‘Where a local practice, such as that of Louisiana, is adapt-
ed only to state courts, and not fo the courts of the United
States, it will not extend to the latter courts. The supreme
court of the state of Lonisiana may know and.examine the
facts which have been reduced to writing on the trial of
causes in the inferior courts, and decide whether a new trial
should not have been granted. But no such power existsin
this court. It has no power to look into the facts of the case
tried by a jury,.only for the purpose of deciding on the law
arising on the evidence ; and this, when they are properly be-
fore the court, but not for the purpose of drawing a conclu-
sion from the facts, different from that.of the jury. The
judiciary law excludes matters of fact from this court, unless
in equity and admiralty causes. This court will never decide
on questions of fact; never on a question of new trial, or
not; and the only possible use of putting the evidence in
writing, in this case, would have been to present the ques-
tion'of a new trial. This court takes no cognizance of any
fact sitting as a court. of common law. A compliance or
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non-compliance of the court below with the defendant’s

prayer, could neither affect the judgment of the court below,
or of this court; the Judgment here must be. the same, whe-
ther the evidence was recorded or not.. There was therefore
no error of which this court can take notice in the proceed-
ings below. The proceedings are said not to be according
to the common law, but to the law of Louisiana, which is
said to differ from the common law; and yet we find the
trial by jury established, which is the great foundation and
first principle and essence of a common law trial, be the
forms of the proecess what they may. Trial by jury carries
with it 4ll the incidents of a common law trial: The verdict
of the jury upon the facts is conclusive in every court, ut-
less set aside by the court before which the cause was tried.

This court will not-reverse all its functions, because the
courts .of the United States in Louisiana adopt the state
practice. The judiciary act says, all trials in issues of-fact,
shall be by jury ; this court will not say, as a rule of practice,
there shall be no trial by jury according to the principles
of ‘the. common law in the courts of the United States of
Louisiana. As Louisiana has adopted the trial by ‘jury, it
must have all its attributes in that state.

The purpose and meaning of the twenty-second section of
the judiciary act, was to exclude this court in all cases from
decldmg on a question of fact. Errof in fact, means an error
in. deciding on a question of faet.. “The difference between
a writ of error-and an‘appeal is very familiar. Appeals, ex
vi tefmini, mein,the bringing up of every matter-pending in
the court below. A writ of error only reaches errors of law,
and has nothing to do-with questions of fact.

If the law of 1824 imposed on the court the duty of re-
cording ‘the parol evidence, is it assignable for error?
" Could.it by any possibility have varied the judgment of the:
court below, or of this court? If it could not, there can
be no cause of reversal, as no injury has been done to the
_ plaintiff in error. This court will not visit the party witha
‘reversal of the judgment of the district court, when in the
judgment there is no error ; although they may compel the
‘court below to record the evidence.
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- Mr Justice Story delivered the opinion of the Court.

This is a writ of error to the district court of the United
States for the eastern-district of Louisiana.

The facts_disclosed on the record are substantlally as
follows :

The suit-was originally commenced by an attachment,
broughtifi the parish court of New Orleans, and removed, on
the petliion of defendant, into the district court of the United -
States for the eastern district of Louisiana: the plaintiffs
being citizens of Louisiana, and the defendant a citizep of
Massachusetts. _

" The petition of the plaintiffs set out the ground of their
action to be certain sales-of tobacco, made by them to one
Eben Fiske, as the factor and agent of the defendant, and
for his account, at New Orleans, in June and July 1825
and certain bills of exchange drawn in their favour by Fiske
at New Orleans, on the defendant at Boston, at several dates
from the 2d to the 20th of July 1825, for the amounts of such
sales. The defendant’s answer (filed in the district court

- after the removal of the cause from the parish court) con-~
tains a general traverse of the allegations of the plaintiffs’
petmon, and tenders an issue, tantamount to the general
issue of nil debet. The answer concludes with a petition of
reconvention for ten thousand dollars damages. Upon this |,
issue the cause was tried in the district court, by consent of
parties, before a special jury, in March 1826, and a verdict
passed against the defendant; who moved the court for a new
trial ; ‘which motion was, overruled by the court, and final
]udﬂment rendered on the verdict against the defendant, who
thereupon sued out this writ of error. The record presernts
two bills of exceptions on the-part of the defendant, now
plaintiff in error.

First bill of exceptions. Fiske, having first received from
the plaintiffs a full and absolute release (which recites that
the plaintiffs had dealt with him as the factor and agent of
the defendant, and upon the credit and responsibility of the
latter alone,) from all liability to them on the contract of

. sale and as drawer of the bills, was produced as a witness on

the part of the plaintiffs to prove that he had purchased the
Vor. IL.—3 F
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tobacco as agent for the defendant. An objection on the
part of the defendant to the .competency of Fiske; on the
ground of interest, was overruled by the court.

Second bill of exceptions. The defendant moved the court
to direct the clerk of the court to take down in writing the
tesnmony of the several witnesses examined by the respec-
tive parties, in order that the same might appear of recozd ;
such being the practice of the several courts of the state of
Louisiana, according to the constitution and laws thereof,
and such being the rule of practice, in the opinion of the:

-counsel for defendant, to be pursued in this court, accord-
ing to the act of congress of the 26th of May 1824. But the
clerk refused,.&c., and the court refused to order the clerk
to write down the same, or to permit the witnesses them-
selves, the counsel for either of the parties, or any other per-
son, to write down such testimony ; the court expressing the
opinion that the court of the United States is not governed
by the practice of the courts of the state of Louisiana.

No charge or advice whatever was given or asked from.the
court to the jury on any matter of law or fact in the case:

" nor was any question ‘whatever raised of the competency or

-admissibility of such evidence, other than the specific ex-

"ception before taken to the competency of Fiske, on- the
sole objection of interest ; the substance of the facts proved
by him™ being in no manner drawn in questlonrbefore the

- court.

The record sets out all the documentary evidence ; all of
which appears to have been admitted by both pames. This
. consists of the protested bills above mentioned, with an ad-
mission upon the record by the defendant, that they had been
regolarly returned under protest to the plaintiffs, and that
plaintiffs were, at the time the suit was commenced, the
holders and owners of the same : and of a series of defen-
dant’s letters to his agent Fiske, from the 26th of March
1623 to the 10th of August 1825, containing evidence that
Fiske, during all that time, was settled at New Orleans, and
was the factor and agent of the defendant, there to receive
shipmentsof cargoes from Boston for the New Orleans mar-
ket, and to purchase and ship from the latter place to the
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defendant at Boston, cargoes of cotton and “tobaceo, .for
which he was authorised to draw bills on Parsons at Boston.

‘Upon the argument in.this court the first bill of excep-
tions has been abandened as untenable, and in our judg-
ment upon sound reasons.

The second bill of exceptions is that upon which the court
is now called upon to deliver its opinion.

By the act of Louisiana of the 28th of January 1817, sec-
fion 10, it is provided, that in every case to be tried by a jury,
if one of the parties demands that the facts set forth in the
petition_and answer should be submitted to the jury to have
a special verdict thereon, both parties shall proceed, before
the swearing of the jury, to make a written statement of the
facts so alleged and denied, the pertiriency of which statement
shall be judged of by the court, and signed by the judge ; and
the jury shall be sworn to decide the question of fact or facts
so alleged and denied, and their verdict or opinion there-
of shall be unanimously given in open court, &c. and be
conclusive between the parties as to the facts in said cause,
as well in the court where the said cause is tried, as on the
appeal, and the court shall render judgment; provided, that
the jury so sworn shall be prohibited to give any general
verdict in the case, but only a special one on’the facts sub-
mitted to them. This section points out the mode of ob-
taining a special verdict, in the sense of the common law.
The twelfth section then provides, that when any cause.
shall be submitted to the court or to a jury without state-
ments of facts, as is provided in the tenth section of the act,
the verbal evidence shall in all cases where an appeal lies
to the supreme court of the state, if either party requires it,
and at the time when the witnesses shall be examined, be’
taken down in writing by the clerk of the court,in orﬂer to
be sent up to the supreme court, {o-serve as a stdtement of
facts in case of appeal ; and the written evidence produced
on the trial shall be filed with the proceedings, &ec. &ec.
The object of this section is'asserted to be to enable the

" appellate court in cases of general verdicts, as we]l as- of
submissions to the court, to exercise the power of granting a
new trial, and revising " the. Judgment of the inferior court.
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It seems to be a substitute for the report of the judge who
sat at the trial, in the ordmary course of proceedings at the
common law,

‘Of itself, the course of proceeding under the state' law
of Louisiana could not have any intrinsi¢ force or obligation
in the courts of the United States organized in that state:
but by the act of congress of the 26th of May 1824, ch. 181,
it is provided that the mode of proceeding in civil causes in
the courts of the United States that now are or hereafter
may be established in the state of Louisiana, shall be con-
formable to the laws directing the mode of practice in the
district courts of the said states; provided, that the judge
of any such court of the United States may alter the times
limited or allowed for different proceedings in the state
courts, and make by rule such other provisions as may be
necessary to adapt the laws of procedure to-the organiza-
tion of such court of the: United States, and to avoid any dis-
crepancy, if any such should exist, between such state laws
and the laws of the United States.

This proviso demonstrates, that it was not the intention
of congress to give an absolute and imperative force to the.
modes of proceeding in civil causes in Louisiana in the court:
of the United States; for it authorises the judge to modify
them, so as to adapt them to the organization of his own
.court. It further demonstrates, that no absolute repeal was
intended of the antecedent modes of proceeding authorised
in the courts under the former acts of congress, for it leaves
the judge at liberty to make rules by which to avoid any dis-
crepancy between the state laws and the laws of the United
States ;‘ and what is material to be observed, there is no
clause in the act pointing in the slightest manner to any
intentional change of the mode in which the supreme court
of the United States is to exercise its appellate power in
causes tried by jury, and coming from the courts of the
United States in Louisiana ; or giving it authority to revise
the judgments thereof in any maiters of fact, beyond what
the existing-laws of the United States authorised. :

‘Whether the district court in Louisiana had adopted any
rules on this subject, so as to modify or suspend the opera-
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tion of the Louisiana state practice, in relation to the taking
down the verbal testimony of witnesses, does not appear
upon this récord. The court expressed an opinion, ¢ that
the court of the United States is not governed by the prac-
tice of the courts of the state of Louisiana ;” and this woiild
be correct, if, in the particular complained of] the court had
adopted any rule superseding that practice. If no such rule
had been adopted, the act of congress made the practice
of the state the rule for the court of the United States.
Unless, then, such a special rule existed, the _court was
bound to follow the general enactment of congress on the
subject, and pursue the state practice.

But, admitting that the decision of the court below was
. wrong, and that the party was entitled to have his testimony-
taken down in the manner prayed for; still it is important
to consider, whether this is such an-error as can be redressed
by this court upon a writ of error.

Generally speaking, matters of practice in inferior courts_
do not constitute subjects upon which error can be assigned
in the appellate court. And unless it shall appear that this
court, if the omitted evidence had been before’it on the re~.
cord, would have been entitled to review that.evidence, and
might,-if upon such review it had deemed.the conclusion of
the jury erroneous, have reversed the judgl'nent and directed
a new trial in the court below ;, there is no ‘ground upon
which-the present writ.of error-can be sustained.

It was competent for the original defendant to have raised
any points of law growing out of the evidence at the trial,
by a proper apphcatlon to the court; and to have brought
any error of the court in its instruction or refusal, by a bill
of exceptions, before this court for revision." Nothing of this
kind was done or proposed. No bill of exceptions was
tendered to the courts and no points of law are brought
under review. The whole obiect, therefore, of the applica-
tion to record the evidence, so far at least as this court can
_ take cognizance of it, was to present the evidence here in
order to establish the error of the verdict in matters of fact.
Could such matters be properly cognizable in this court
vpon the present writ of error? Itis very certain that they
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could not upon any suit and proceedings in any court of the
United States, sitting in any other state in the union than
Louisiana.

The trial by jury is justly dear to the American people.
It has always been an object of deep interest and solicitude,
and every encroachment upon it has been watched with great
jealousy. The right to suclr a trial is, it is believed, incor-
‘porated into, and secured in every state constitution in the
union; and it is found in: the constitution of Louisiana.
One of the strongest objections originally taken against the
constitution of the United States, was the want of an express
provision securing the right of trial by jury in civil cases. As
soon as the constitution was adopted, this right was secured
by the seventh amendment of the constitution proposed by
congréss; and which received an assent of the people so
general, as to establish its importance as a fundamental
guarantee of the rights and liberties of the people. This
amendment declares, that ¢ in suits at common law, where
the value in controversy shall exceed twenty dollars, the
right of tital by jury shall be preserved; and ‘no fact once
tried by a jury shall be otherwise re-examinable in any court
of the United States, than according to the rules of the
common law.” At this time there were no states in the
union, the basis of whase jurisprudence was not essentially
that of the common law in its widest-meaning; and proba-
bly no states were conteinplated, in which it would not.exist.
The phrase “ common law,” found in this clause, is used in
contradistinction to equity, and admiralty, and maritime ju-
risprudence. The constitution had declared, in the third arti-
cle, ¢ that the judicial power shall extend to all cases in
law and eqiity arising under this constitution, the laws of
the United States, and treaties made or which shall be made
under their authority,” &c. and to all cases of admiralty
and maritime jurisdiction. Itis well known, thatin civil
causes, in courts of equity and admiralty, juries do not in-
tervene, and that courts of equity use the trial by jury only
in extraordinary cases to inform the eonscience of the court.
‘When, therefore, we find that the amendment requires that
the right of trial by jury shall be preserved in suits at com-
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mon law, the natural conclusion is, that this distinction was
present to the minds of the framers of the amendmeént. By
common law, they meant what the constitution denominated"
in the third article “Jaw;” not merely suits, which the
cammon law recognized among its old and settled proceed-
ings, but suits in which legal rights were to be ascertained
and determined, in contradistinction to -those where equi-
table rights alone were recognized, and equitable remedies
were administered ; or where, as in the admiralty, a mixture
of public law, and of maritime law- and equity was often’
found in the same suit. Probably there were few, if any,
states in the union,- in which some new legal remedies dif-
fering from the old common law forms were not in use; but’
in which, however, the trial by jury intervened, and the
_general regulations in other respects were according to the
course of the common law. Proceedings in cases of parti-
tion, and of foreign and domestic attachment,- might be
cited as .examples variously adopted and modified. Ina
just sense, the amendment then may well be construed to
embrace all suits which are not of equity and admiralty,
jurisdiction, whatever may be the peculiar form which they
may assume to settle legal rights. And congress seems to
Have acted with reference to this exposition in the judiciary
act of 1789, ch. 20, (which was contemporaneous with the
proposal of this amendment); for in the ninth section it‘is
provided, that ¢ the trial of issues in fact in the district
courts in all causes, except civil causes of admiralty end
maritime jurisdiction, shall be by jury;” and in the twelfth
section itis provided, that ¢ the trial of issues in fact in the.
circuit courts shall in all suits, except these of equify, and
of admiralty and ‘maritime jurisdiction, be by jury;” and
again, in the thirteenth section, it is provided, that ¢ the
trial of issues,in fact in the supreme court in all aciions at
law-against citizens of the United States, shall be by jury.”
But the other clause of the amendment is still more im-
portant; and we read it as a substantial and independent
clause. ¢ No fact tried by a jury shall be otherwise re-exa-
minable, in any court of the United States, than according to
the rules of.the common law.” This is a prohibition to the
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courts of the United States to re-examine any facts tried by

*.a jury in any other manner. The only modes kriown to the’
common law to re-examine such facts, are the granting of
a mpew trial by the court where the issue was tried, or to
which the record was properly returnable ; or the award of a
venire facias de novo, by an appellate court, for some error-

- of law which intervened in the proceedings. - The judiciary
act of 1789, ch. 20, sec. 17, has gived to all the courts of the-
United States  power -to grant .new trials in cases where:
there has-been a trial by’ jury, for reasons for which new
trials-have usually been granted in the courts of law.” And
the appelldte jurisdiction has also been amply given by the
same act (sec. 22,24) to this court, to redress errors of law ;-
and for such errors- to award a new trial, in suits at law
which have been tried by a jury.

Was it the intention of-congress, by the general language-
of the act-of 1824, to alter the appellate J\]l’lsdlctlon of this
court, and to confer on it the power of grantmg a new trial
by a re-examination of the facts tried by the jury ¢ to enable
it, after trial by jury, to'do that in respect to the courts of
the United States, stttmg in Louisiana, whxch is denied to
such-courts sitting in all the other states in the union? We
think not.  No general words, purporting-only to regulate
the practice of a parti¢ular court, to conform its modes of
Proceedmg ta those prescribed- by the state to its own courts,
ought, in our judgment, to recsive an interpretation which
would create so 1mportaht an alteration in the laws of .the
Uhited States, securmg the trial by jury.  Especially ought
it not to receive such an-interpretation, when thezeis &
power given to the inferior cqurt itself to preveut any dis-
crepancy between the state laws and the laws of the United
States; so that it would be left to its sole discretion to su~
persede, or to give conclusive effect in the appellate court
to the verdict of the jury.

If, indeed, the construction contended for at the bar were:
to be given to the act of congress, we entertain the most
serious doubts whether it would not be unconstitutional. No
court ought, unléss the terms of an act rendered it unavoid-
able, to give a construction to it which should invelve a vio-
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lation, however unintentional, of the-constitution. The-terms
of the present act may well be satisfied by limiting its opera-
tion to moues of practice and proceeding in the court below;
-without changing the effect or conclusiveness of” the verdict
of the jury upon the facts litigated at the trial. Nor is there
any inconvenience from this construction; for the party has
still his remedy, by bill of exceptions, to bring the facts in
review before the appellate court, so far as-those facts bear
upon any question of law arising at the trial ; and if there be
any mistake of the facts, the court below is competent to re-
dress it, by grantma a new trial.

Our opinion being that, if the evidence were now before
us, it would not be competént for this court to reverse the
judgnient for any error in the verdict of the jury at the trial;
the refusal to allow that evidence to-be entered on the re-
cord is not matter of error, for which the judgment can be
reversed. "The judgment is therefore affirmed, with six per

cent damages and costs:

Mr Justice M’Lieax, dissenting.

This cause was removed from the district court of Louisi-
ana by a writ of error; and a reversal of the judgment is
prayed for, on the errors assigned.

The suit was originally brought in the parish court of the
parish of New Orleans, and was removed to the district court
of the United States, which exercises the powers of a circuit
.courf.

* In their petition, the plaintifis below state that one Eben
Fiske, as agent at' New Orleans for William Parsons, the de-
fendant, residing 4t Boston, purchased from the plaintiffs
large quantities of tobacco, and drew bills on the defendant
in payment, which he refused to honour. The plaintiffs
claim 10,000. '

The defendant, in his answet, denies the material facts set
forthin the petition. A jury was impannelled, and a verdict
rendered for $6484. On the trial, the bills of exchange
were produced, and a great nuiber of business letters be-
ween Parsons and Fiske were read..

Fiske was sworn as a witness, though objected to-on the

Vor. II.—3 G
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ground of interest; but a.release removed the objection to-
his competency.

The first assignment of error relied on is, that from the-
facis apparent on the record, the plaintiffs had no right of
action against the defendant, and that. therefore this court
will decree a judgment to be entered in favour of the defen-
-dant.

2. That they will, at least, reverse this judgrent, and
award a new trial, for one of the following reasons:

1. Because the court refused to direct the evidence to be
put upon the record.

2. Because the whole question was a question of law, and.
the decision was against law,

8. Itis not strictly a common law proceeding ; but a pro-
ceeding under the peculiar system of Louisiana ;.and accord-
ing to that system, the court has power to reverse the judg-
ment, under circumstances which would not give it that
power where the trial had been according to the common
law.

As this cause involves. a constitutional question, which
has not been-settled by this court, and as.I am so unfortu-
nate as to differ in opinion witli a majority of the members
of the court, I shall, with great deference, present my views
of the case..

In the state of Louisiana, the principles of the common
Jaw are not recognized ; neither do the principles of the civil
law of Rome furnish the basis of their jurisprudence. They
have a system peculiar to themselves, adopted by their sta-
tutes, which embodies much of the civil law, some of the prin-
‘ciples of the common law, and, in a few ipstances, the statu-
tory provisions of other states. This system may be called
the civil law of Louisiana, and is peculiar. to that state.

The modes of proceeding in their courts are more nearly
assimilated to the forms of chancery than to those of the
common law. The plaintiff files his petition, in which he
sets forth the ground of complaint and the relief prayed for.
Processissues against the defendant ; and when he isin court,
he is ruled to answer the bill. The answer is filed, in which
he admits, denies, or avoids the facts set forth in the petition,
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the same as in a suit in chancery; and he_is permitted, in
‘his answer, to set up a demand agamst the pfamtlﬁ' which he
may recover if sustained.

When the cause is brought to a hearing, the-court decides
the facts and the law, if neither party requires a jury. The
testimony is taken down at the trial, and either party may
move for a new trial, or take an appeal to the superior court.

If an appeal be taken, the testimony forins a part of the
record, and is re-examined by the appel]ate court. Either
party has a right to require a jury in the inferior court, and
also to demand that tlie testimony be taken down at the trial ;
so that it may form a part_of the record, and be considered
by the appellate court, should an appea’l be takén.

If either party desires what is ‘called in the statute a spe-
cial verdict, each party makes a statement of facts, which
exhibit the grounds of controversy ; and these statements
are submitted to the jury with the testlmony in the case. In
this case, also, if either party requires it, the testimony must
be taken down at the trial. )

The facts found by the jury are examined by the appel-
late court, and its Judgment is giverr on the facts without
the intervention of a jury.

Such is the outline of the course of practice in the courts

of Louisiana. ‘A court of chancery there is as little kriown,
and the rules of its proceedings as little regarded, as are
those of a court of common law. Redress is sought in sub-
stantially the same manner.for an injury done to the per-
_son, his property or character. Whether he seeks to reco-
ver adebt, or asks the specific execution of a contract, or to
avoid a contract on the ground of fraud or accident, the
mode of proceeding is the same; he files his petition, and
the defendant must answer.

In thus repudiating the forms and principles of the com-
mon law, the state of Louisiana has pursued a course dif:

.ferent -from her sister states. This has resulted from the
views of jurisprudence.derived by the great mass of her
citizens from the foreign governments with which they were
recently connected.

It is no doubt a wise policy to adapt the principles of



452 SUPREME COURT.

[Parsons vs. Bedford et al.]

government to the moral and social condition of the govern-~
.ed. This is no less true in a judicial than it is in a political
point of view ;. and where an intelligent people possess the
sovereign power, they will not fail to secure this first object
of a good government.

By an act of congress.of the 26th of May 1824, it is pro-
vided that the mode of proceeding in civil causes in the
courts of the United States, that now are, or hereafter may
be established in the state of Louisiana, shall be conforma-
ble to the laws directing the mode of practice in the district

"courts of the said state: provided, that the judge of any
such court of the United States may ‘alter the times limited
or allowed for different proceedings in the state courts, and
make, by rule, such other provisions as may be necessary to
adapt the said laws of procedure to the organization of such
court of the United States, and to avoid any discrepancy, if
any such exist, between such state laws and the laws of the
United States.

There is no evidence. before the court that the power’
given to the district judge.in this proviso has been exer-
cised : the first part of the section, which adopts in the dis-
trict court of the United States the same mode of proceeding
in civil actions as is established in the courts of the state,
must therefore. be considered as in force. And until this
‘power be exercised, this section is a virtual repeal of so
much of the judiciary act of 1789, and all other acts prior
to 1824, which came within its provisions.. It is contended,
that whatever may be the riles of practice in ‘the district
court of Louisfana, they do not confer jurisdiction on this
court. The force of this objection is admitted.

Any law regulating the practice of an inferior court does
not confer jurisdiction on an appellate court; but where
such court has jurisdiction of the case, it must be governed
in its decision by the rules of practice in the court below.

This court has jurisdiction by writ of error to revise the
final judgment, in any civil action, of a circuit court of the
Unitéd States where the matter in controversy exceeds two
‘thousand dollars. Whether this judgment be obtained by
the forms of the civil or the common law is immaterial.
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- 'The only essential requisites to give ]urlsdlctlon are, thatit
be a civil action, involving a matter in controversy exceed-
ing two thousand dollars ; and that the judgmentbe final.

The forms of.proceeding adopted under the Louisiana
practice, in the district courf, constitute no objection to a
revision of its final judgments by wtit of error.

In the case of Parsons against Armor, brought to this
court by writ of error from Louisiana, and decided the
present term, the court has sustained its jurisdiction. That
case in no respect differs in principle from this, except that
the -amount due was ascertained by the court in that cause,
-and in this by a jury. Both causes were brought against Par-
sons to recover the price of certain quantities of tobacco
sold to Tiske, the alleged agent of the defendant. The
same testimony was used in both causes, with the-exception
‘of the bills of exchange.

In the case of Armor, the court looked into the testunony,

-which was cértified as a part of the tecord. From this tes-
tlmony it appeared that Fiske acted as the factor of Parsons,
and in no other respect as his agent; that Parsons looked
to Fiske for the faithful disbursement of the funds placed in
his hands, and the purchases were made in.his name, and the
payments sometimes in drafts, and at others in cash; that
the credit was given to ‘Fiske and not to Parsons by the
vendors of the articles purchiased. The court therefore re-
versed:the judgment obtained agarmst Parsons in the dis-
trict conrt.

‘The testimony, thus examined by the court, was not made-
a part of the record by a bill of exceptions, but was taken
down.at the trial. Had this been done in a case at common
law, the court would not have considered the testimony as-
a part of the record ; and consequently they could not have
looked into it in decldmc the cause. But the practice of the
district court, under the sanctions of the act of 1824, was con-
sidered as presenting the testimony in that cause as fully
to the consideration of this court,as in a case at common
law, whete it is embodied in a bill of exceptions. The facts
being ascertained by the court, on weighing the testimony
the law. was pronounced in its judgment. .
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The law of Louisiana requires the testimony to.be taken
down, if demanded by either party, as well where a jury is
impannelled as where the cause is submittéd to the court.
But ir the case under consideration, the court, at the trial,
refused to order the testimony to be taken in writing, al-
thouglr a -motion to that effect was made. This refusal is
the principal ground on which the plaintiff in error reliesfor
the reversal of this judgment. He claimed a right sécured
to him by law, which was refused § and he seeks redress by
writ of"error.

This redréss cannot be given, 1t is urged ; because, if the
testimony had been taken down, it could have been of no
advantage to the plaintiff in error, as this court could not
examine it. And why may not this testimony be examined
by the court, the same as in the case of Armor. The facts,
are the same, and no difference exists in the-merits of the
claims.

The reply is, that in $his casea ]ury passed upon the claim,
and in the other the court, exercising the-functions of.a jury,
decxde,d both the fact and the law. The difference then con-
sists in this; that the jury four_ld the facts in the one case,
and the court in the other; and in both-cases the law was
pronounced by the court.

This difference in the mode of decision, it would 'seem,
ought net to affect the judgment of this court, unless there
be some positive proviston of law which must control it.

The seventh article of the amendment of the constitution
is referred to as conclusive on the pomt It reads, “in all
‘suits at common law, where the value in controversy shall
exceed twerity dollars, the right of trial by jury shall be pre-
served and no fact tried by a jury shall be otherwise re-exa-
mined in any court of the United States, than according to
the rules of the common law.”

To this objection an answer may be given, which to me
is satisfactory.

This is not a suit at common law, and therefore does mot
come strictly within the provision of the article.

In what respect can this action be compared to a suit at
common law?
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It was commenced by petition, and in all the stages through
which it has been carried, no step has been taken in con-
formity to the comimon law ; unless it be that the matter in
controversy was submitted to a jury, and a bill of exceptions
taken.. Does this make it 2 common law, proceeding? A
jury is often called to try matters of fact in-a chancery case,
and in_the admission of evidence, the rules of the common
law are observed. But does this make the principal pro
geeding an action at law 2 Surely not. And can the same
‘mode of trial under the statute of Louisiana have that ef-
fect? The proceedings under this statute are as dissimilar
to-the common law process, as are the rules of chancery.
" The'whole proceeding under the statute is in derogation of
the common law. How then can it be called a common law
proceeding? If it contain one feature of the common law,
that does not change the character of the suit. The mode
of redress is, under the special provisions of the statute, a :
-remedy created by the law of the state. Can this procedure
be called a suit at comihon law.

The words in the latter clause of the seventh article,
“ and no fact tried by a jury shall be otherwise re-examined
in any court of the United States,” refer to the first clause
of the sentence, which limits the trial to * suits at common
law.” If this were not the true construction of the sen-
tence, facts. found by a jury in an issue directed by a court
of chancery, would be conclusiveon the charcellor. _The
verdict has never been so considered, and especially in the
appellate courts of chancery. Ifthe intervention of a jury in
this'éase do not change its character, so as to make it a
common law proceeding, then there is no difference in prin-
ciple between this case and that’of Armor. As the court
in- that cause looked into the testimony to ascertain the
facts, so as to apply the principles of law, why not do the
same in this. In that case the judgment of the circuit court
was reversed ..a reversal in this case would render it proper
to send 'down the cause for trial.

But the circuit court in this case refused to order the tes-
timony to be taken down at the trial. This is" undoubtedly
error, if this-court counld examine the testimony, as it did in
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Armor’s case. Had that case been considered by the court
as a suit at common law, it must have been dismissed, or the

. judgment affirmed. _It was under the particular practice of
the district court that this court considered itself authorised
to look into the testimony which formed a part of the re-
cord'in that cause, and by this procedure established the
fact, that it was not strictly an action at common law. This
appears to me to relieve the case under considération from
difficulty. For, if the suit of Armor was not a common
law proceeding, neither is this suit; and consequently it is-
free from any constitutional objection in this court.

The objection made, that if congress by adopting the
practice of the Louisiana courts may evade the provisions
of the seventh amendment, and that they may abblish the trial
by jury in the courts of ‘the United States, by creating spe-

.cial remedies’not known to the common law ; is answered
by saying, that congress have the power to do much, which
it is not probable they will do. Have they not power to
repeal the acts which confer jurisdiction on the courts of the
United States, and which regulate their practice? This would -
not only take away the right of trial by jury in such courts,
but-all trials of every deseription. Isit at all probable that .
this power will be exercised? The answer must be in the
negative ; and so must the answer to an inquiry whether con-~
gress, by creating new remedies, will dispense with the trial
by jury.

Is this article of the-constitution to be construed to mean,
by the words ‘.suits. at common law,” all suits which
are not properly, called - cases of equity, of admiralty and
maritime jurisdiction? Under the practice of Louisiana,
how are such suits to be distinguished? The form of action
is the same in equity as at law; and if in all cases where «.
legal right could be prosecuted in other states, at the com-
mon law, they. are to be denominated actions at law in Lou~
isiana, the design of congress in adopting the Louisiana
practice is defeated. The actiof 1624 intended to relieve
the parties to a suit in the district court in Louisiana from
the forms of the common law, or the- special regulations of
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the judiciary act of 1789, because. they were-not adapted
to the modés of ‘proceedinyg in that court.

Suppose congress had specxally provided; that.in all trials
before the district court of Louisiana, the testitony-should -
be taken down, and that it should form a part of the record,
so as to present the facts to the-supreme court- in the same
manner as though they had been embodied in'a: prayer for
special instructions to the jury, and brought up by bill ef
exceptlons might not this court determine the questlons of
law- -arising in the case? This, it appears to me, is neither
more.nor less than has been done_by the act of 1824.

.Are-all'the Jaws of the different states: fof-the’ valuation

of 1mprovements by camiissioners; where a. recovery for
land is had ‘against a'bona fine occupant who claimed. title,

-,unconstnutlonal‘l If suit be brought in the state courts,
these laws are enforced as constitutional; but; if broughtin
thé -¢ircuit court of tha United States, they are unconstiti-
tional. “This .would make tlie constitutionality of .acts de-
pend, ‘not upon a construction: of the constitution,.but upon
the _]unsdlctxon where the action is-brought: It would- give
rédress. in the state courts, which in th.e. United States’
courts would be unconstitutional. - .

"This would be the inevitable consequence. if the.-provi-
sion in the seventh article be restricted in its applxcatlorx to-
the courts of the United States, and -be construed: t0. em-~.
brace every'species of action where a. legal right is prose«
cuted: “And, if'to. escape _this.consequence, the provision of
the article'be extended- to embrace .all cases which come
within the above construction, without reference-to the juris-

- diction where the remedy is sought; then all laws extend-
ing the jurisdiction of. justices -of the peace -above twenty
dollars are unconstitutional ; and also every arbitration .sys-
tem, which does not requu'e a jury. An appeal from the
judgment of a justice of the peace will not evade the con-
stitutional objection; for the judgment is final, and the ques-
tion involves the right of the justice to give judgment in
the case, without the intervention of a jury.

Suppose congress, for the purpose of adjusting land titles

in a_district of country, should establish a special court,
Vor. III.—-3 H
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called commissioners, to examine and determine between the
-different claimants ; would their proceedings be valid, under
the seventh amendment of the constitution? This mode has
been adopted by congress to settle claims to lands under the
Louisiana treaty ; and the -acts of the commissioners have
been confirmed. If such a proceeding .was to be denomi-
‘nated the prosecution of a legal right, and consequently a
suit at common law, because it was. not a case in equity;
the decision was void under the seventh article, and also any
act of legislation confirming it.

From the foregoing considerations I am brought to the
conclusion, that this case is not strictly a suit at common
law; and that this court may, under the act 6f 1824, as it
did in the case of Armor, look into the record, and, from the
facts there set forth, determine the question of law : and
as the court below refused to order the testimony to be taken
down ; I think the defendant has been deprived of a right
secured to him by law ; and that for this error, the judgment
should be reversed, and the cause sent down for further pro-
ceedings ; with instructions to the district court to order the
testimory. to be taken down at the trial. '

This cause came on to be heard on the transcript ot the
record from the district court of the United States for the
district of Louisiana, and was argued by counsel ; on con-
sideration whereof, it is ordered and adjudged by this court,
that the judgment of the sidid district court in this cause be,
and the same is hereby affirmed, with costs and damages at
the rate of six per centum per-annam.



